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Physical Places or Online Spaces? EDNY Considers 
Application of ADA to ‘Intangible Spaces’

Dewey Pegno & Kramarsky llp

Readers of this column are familiar with some of the challenges that arise when courts have to apply 
“traditional” language, particularly narrow statutory language, to new paradigms created by the Internet. 
Some of the most complex of those challenges arise when the statutory language is spatial—when it 
asks “where” some virtual action took place or some digital asset is located. If a consumer in Minnesota 
buys a product from a website run by a company incorporated in Delaware whose retail space is in 
New York, but whose server is hosted in the Philippines, where was the purchase made? When a user 
accesses information from their computer at work, does that action occur at their place of work, or at the 
location of the cloud server where the information is stored? Courts work through these kinds of issues 
every day to resolve threshold questions of jurisdiction and standing, and a body of guidelines and rules 
has arisen over time to guide that analysis.

Recently, however, a more fundamental question has appeared in the debate. Should the law regard 
the Internet—or more specifically social media and the other parts of the Internet devoted to public 
discussion and comment—as a “public space” with all of the protections the law and the Constitution 
traditionally afford those spaces? That question has extremely important implications for many 
businesses, in particular social media companies. First Amendment issues regarding the regulation 
of these platforms, and the immunity they enjoy as publishers under §230 of the Communications 
Decency Act, have become politically charged and have been widely reported. But the underlying 
question of whether it is appropriate to treat these virtual soapboxes the same way we treat the physical 
public square, strictly as a legal matter, is sometimes overlooked.

To be sure, there are similarities: Facebook and Twitter are, for billions of people, their primary source 
for social engagement, political debate, discussion and news. While these services are highly distributed 
and lack any physical presence mimicking the traditional “public square,” the character of the speech 
seems no different, whatever view one may have about the informational content. So, the question 
remains: When does the lack of a traditional “physical” location matter to the inquiry?

A recent case from the Eastern District of New York grappled with just that question in a different 
context. Does a place of “public accommodation” under the Americans With Disabilities Act (ADA) 
require a “physical place”? The court, as have others before it, had to grapple with application of a statute 
drafted before the modern Internet to a rapidly evolved (and evolving) digital landscape. The case is 
Winegard v. Newsday and it is worth a review. 2021 WL 3617522 (E.D.N.Y. Aug. 16, 2021).
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Background and Procedural History 
In July 2019, Jay Winegard, “a deaf individual in Queens, New York” brought a putative class action 
against Newsday, a newspaper company that “distributes its newspaper throughout New York.” Newsday 
does not operate any physical retail operations. However, Newsday operates a website, where it offers a 
digital version of its print newspaper, “along with other web-based content.” Winegard, an avowed fan of 
online content, alleged that Newsday violated the ADA by “denying deaf and hard-of-hearing individuals 
equal participation in watching videos on its website.” In particular, Winegard alleged that he was unable 
to watch “Dumpling Craze Hits Long Island: Feed Me TV” and “High and Mighty: Feed Me TV” 
“because the videos lacked closed captioning.” Winegard alleged that, in offering those videos without 
the option of closed captioning, Newsday “fail[ed] to make reasonable modifications to the videos to 
afford access” to deaf individuals, who are protected by the ADA.

The ADA, as amended in 1990, “forbids discrimination against disabled individuals in major areas of 
public life” including with respect to employment, public services, and public accommodations. In 
relevant part, the ADA’s prohibitions are not applicable to all businesses, only to those that meet the 
statutory definition of a “place of public accommodation.”

In May 2020, Newsday filed a motion to dismiss. Newsday argued first that Winegard lacked standing 
because he suffered no “concrete” harm because Newsday’s videos were available on YouTube with closed 
captioning—a featured added by YouTube through its own automatic closed-captioning system, not by 
Newsday itself. Newsday further argued that Winegard had failed to state a claim because Newsday’s 
website is not a “place of public accommodation” for purposes of the ADA.

The Court’s Ruling
In August 2021, Judge Komitee of the Eastern District of New York granted Newsday’s motion to 
dismiss. The court found that Winegard had standing to bring his claim but nonetheless dismissed the 
action on the grounds that Newsday’s website was not a place of public accommodation and therefore 
the ADA did not apply. 

The court quickly dispensed with Newsday’s standing argument. Newsday asserted that, because 
the videos in question were offered on YouTube with closed captioning, Winegard did not suffer an 
“injury-in-fact” because he had an alternative through which he could access the videos. But the court, 
interestingly (and perhaps tellingly) drawing an analogy to the “physical” world, reasoned that such 
an argument was no different from a store suggesting it need not comply with the ADA “so long as 
an accessible store down the block offers the same product.” The court found that the question is the 
defendant’s conduct, not conduct by any other party, that is relevant to the standing inquiry and that 
Newsday’s alleged conduct therefore conferred standing.
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The court next turned to the question of whether Newsday’s website was subject to the ADA. Judge 
Komitee reviewed the text of the statute and the history of the use of the phrase “public accommodation” 
in the common law and in antidiscrimination statutes. The court noted that the phrase had traditionally 
referred to physical locations, such as “inns, restaurants, hotels,” and similar “physical” locations of “public 
accommodation or amusement.” With that in mind, the court considered whether the ADA’s enumerated 
list of “places of public accommodations” could be extended to “intangible spaces.” In finding that it 
could not, the court noted that Congress intentionally chose “clunkier phras[ing]” that operates to limit 
the ADA’s reach to physical places—for example extending the ADA’s protections to the “office of an 
accountant or lawyer” rather than “law firms.”

Taking that maxim—that Congress intentionally limited the ADA’s reach to physical locations, the court 
considered the specific “residual clauses” that Winegard argued brought Newsday within the ambit of the 
ADA: “place[ ] of exhibition or entertainment”; “place[ ] of recreation”; “sales or rental establishment”; and 
“service establishment[ ].” But the court applied the canon of statutory interpretation—esjudem generis —
that dictates that general clauses must be interpreted in light of the specific lists they follow. So, the court 
reasoned, “place[ ] of exhibition or entertainment” must be interpreted to mean physical places, in light of 
the preceding list of physical places—“motion picture house, theater, concert hall, stadium”—to which it 
is attached. The court noted that its interpretation was in accord with other circuits that had considered 
the question.

Judge Komitee noted that his conclusion that the ADA applied only to physical spaces was bolstered by 
the fact that it is limited to “places of public accommodation.” “Set together in sequence, the collective 
phrasing leaves no doubt that §12182(a) was not meant to reach the website of a business like Newsday.” 
The court reasoned, relying on circuit court and Supreme Court decisions outside the ADA context, that 
“place” in the statutory context refers to a “physical place” and cannot be read to refer merely to a virtual 
space.” On those bases, the court concluded that Newsday, which only operated a website and did not 
operate any “physical” locations through which it offered its services, was not subject to the ADA’s “public 
accommodation” provisions and dismissed Winegard’s claims. 

An Unsettled Virtual-Physical Landscape
The decision in Winegard arises from an extremely thorough and carefully reasoned analysis of the ADA, 
but (as the court itself noted) other courts in the Circuit have reached different conclusions. Noting those 
conflicting decisions, the court left open the possibility, based on Pallozzi v. Allstate Life Insurance Co., 198 
F.3d 28 (2d Cir. 1999), that “websites are swept up in [the public accommodation provision] when they 
offer the same ‘goods and services’ as the business’s brick-and-mortar operation.” In Pallozzi the Second 
Circuit held that the ADA applies to the sale of intangible goods (an insurance policy) suggesting that the 
ADA is applicable outside the purely “physical” context—but importantly, the case did not involve the 
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Internet at all—it involved a physical place of business (an insurance office). Based on this holding, some
courts have found that if a website serves as an arm of a brick-and-mortar business, it can be bound by the 
same ADA requirements that bind the physical place of business.

In Winegard, the court acknowledged that other courts in the Circuit, relying on Pallozzi, have reached 
that conclusion, for example in holding that Domino’s Pizza’s website and app were places of public 
accommodation because they “facilitate access to the goods and services of a place of public accommodation.” 
The Winegard court noted that most cases in the Circuit that find the ADA applicable to websites—have 
relied on Pallozzi and limited their holdings to websites that a support a business with a physical presence.

But, while that distinction is analytically useful and can be drawn from Pallozzi, it has not been perfectly 
observed. As the Winegard decision notes, “several district courts in this Circuit have concluded that a 
website is a place of public accommodation in its own right, whether or not it is attached to a brick-and-
mortar business.” Here, the court rejected those decisions as unsupported by Pallozzi, on which they 
purport to rely. 

Looking Forward
The decision in Winegard is interesting in part because of the care the court takes to limit itself to the 
statutory language, even when it is aware of the policy arguments for a broader analysis. The court explicitly 
notes that the issue is “a matter of significant importance for the deaf and hard-of-hearing community” 
and that the ever-expanding role of the Internet in the lives of disabled persons makes this a significant civil 
rights issue. The court also notes, however, that previous decisions expanding ADA coverage to websites 
without a “brick-and-mortar” presence, appear to be based more on policy than on law, and that “courts 
are perhaps especially ill-equipped to make policy in the ADA context.” The court ends the opinion with a 
call to Congress to address the issue and expand coverage if that is deemed the appropriate remedy.

This is, no doubt, the role one expects the court to play, but there is some question whether strict textual 
analysis can be useful in a context as rapidly evolving as online commerce or communication. Where is 
the line, for example, between a purely virtual storefront and one which “facilitates access to the goods and 
services of a place of public accommodation”? The canonical example of a purely virtual retail store has, for 
years, been Amazon.com, but Amazon has recently increased its “brick and mortar” presence. Should that 
change the treatment of its websites under the ADA, and if so, to what extent? Do such changes apply to 
Amazon’s video and music streaming offerings, or only to the shopping experience?

Congress may be in the best position to weigh the costs and benefits of any novel application of the ADA, 
but that kind of correction is rarely speedy. Over the last 18 months, as the world reorients itself to the 
pandemic, terms like “school” and “office”—both of which appear in the ADA’s statutory list of covered 
public accommodations—have taken on new meanings and distinctions between physical and virtual 
“place” may be less relevant than ever. For the moment, the outlook remains uncertain.
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a member of Dewey Pegno & Kramarsky, focuses on complex commercial and intellectual property liti-
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