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Thumbs Up or Thumbs Down: New York Court 
Analyzes Meaning and Impact of Emoji in Contract 
Negotiations

Dewey Pegno & Kramarsky llp

A picture is worth a thousand words. Or is it? And which ones? Increasingly, courts have been 
confronted with those questions in cases involving the interpretation of emojis—graphical icons sent 
in text messages—in a variety of contexts, including determining whether assent to a contract may be 
manifested through use of an emoji.

Anyone with a cell phone has seen emojis used in conversation. They can be an efficient way to 
informally communicate. They can also be maddening, leaving the intent of the sender unclear. There 
is no emoji dictionary and meaning can differ among users, across generations, based on the context, 
or even based on the particular sender’s mood. To make matters worse, there is no central authority for 
emoji appearance—the graphic forms are created by device manufacturers and vary widely across devices. 
For years, the “cookie” emoji (depicted as a chocolate chip cookie on most devices), was depicted as two 
crackers on Samsung devices. An iPhone user could send that emoji to a friend and see a tasty cookie in 
her sent text. But if the recipient had a Samsung device, she would see a Saltine, which might not convey 
the intended sweet message. Samsung has since corrected the issue, but there is substantial variation 
across devices, further complicating communication, especially with emoji that attempt to depict facial 
expressions.

That lack of a shared (or even consistently applied) lexicon poses difficult interpretive questions for the 
law. In some ways, they are familiar. Try as we might to write clearly, unforeseen ambiguities crop up 
in many contracts—and sometimes creative lawyers use that to their advantage. Courts are therefore 
familiar with analyzing writings and determining the parties’ intent through a variety of means, 
including prior communications between the parties, the parties’ course of conduct, and common usage 
in the trade. All of these are permissible avenues of inquiry when a contract is ambiguous. 

But in some ways, new methods of contracting present new interpretive challenges. Courts interpreting 
traditional written agreements can consult traditional interpretative sources, with which the drafters are 
presumed to be familiar. Courts can consult dictionary definitions or look to precedent analyzing similar 
terms. That lends a uniformity and certainty to the analysis on which parties can justifiably rely. Emojis, 
or other non-traditional means of electronic communication, are not susceptible to that kind of analysis. 
There is no “dictionary” and the body of law analyzing them is small, though it is growing.

At first blush, this may not seem like a particularly substantial problem. After all, New York has a
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well-defined and codified statute of frauds defining the kinds of agreement that must be in writing 
(GOB §5-701) and a statue expressly permitting the use of electronic signatures (STT §304) and the 
lawyer in us assumes that no one would ever use an emoji to establish assent to a substantial commercial 
transaction. But the world moves fast, and the lawyer in us can’t always keep up. As more business is 
conducted through informal means such as text messages, the informal communication practices that 
prevail in those contexts have taken on greater weight. A recent case, involving the use of a “thumbs up” 
emoji at the conclusion of a settlement discussion in a multi-million-dollar transaction provides a good 
example, and something of a cautionary tale. Lightstone Re LLC v. Zinntex LLC, 2022 WL 3757585 
(Kings Cnty. Sup. Ct. Aug. 25, 2022).

‘Lightstone v. Zinntex’
On April 13, 2020, in the midst of the COVID-19 pandemic, plaintiff Lightstone Re LLC entered into 
an agreement to purchase over $2 million of personal protective equipment from defendant Zinntex 
LLC. Shortly thereafter, Lightstone wired $2,085,000 pursuant to the parties’ agreement. However, 
according to Lightstone, defendants failed to deliver the masks as agreed. On May 6, 2020, Lightstone 
informed Zinntex it was cancelling the contract and sought a refund.

According to Lightstone, Zinntex did not immediately provide a refund. In a series of text messages 
in late June 2020, Zinntex acknowledge it owed Lightstone money and the parties discussed potential 
repayment terms. Lightstone requested, on several occasions, that Zinntex enter into a formal agreement 
concerning repayment and that its principal execute a personal guarantee for the amounts allegedly 
owed. Zinntex refused, but texted to Lighstone: “I will have you paid out within 3 months.” After 
discussion, Lightstone “sent a text message summarizing the payments expected which included four 
payments of $368,750 on July 15, August 15, September 15 and September 25, 2020.” Zinntex 
responded with a “thumbs up” emoji. Lightstone Re LLC, 2022 WL 3757585 at *1.

Lightstone sued in Kings County Supreme Court alleging, among other things, that Zinntex breached 
their settlement agreement—the agreement reached in the text conversation—by failing to remit the 
refund as set forth in the parties’ text messages. Lightstone alleged that it received only $475,000 from 
Zinntex and was still owed approximately $1 million. Shortly thereafter, Lightstone moved for summary 
judgment, arguing that the text messages “created a duly binding executory accord pursuant to General 
Obligations Law §15-501(3)” and there were no questions of fact that Zinntex was obligated to repay it 
and did not.

The court granted Lightstone’s motion for summary judgment, but not based on the settlement 
agreement. It denied summary judgement as to the settlement agreement “essentially because of the 
statute of frauds” but found that Zinntex still owed the money under the underlying email agreement, 
and so granted summary judgment on Lightstone’s underlying claim. While this not especially 
controversial, the court’s analysis—and ultimate rejection—of the settlement texts is instructive.
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The court found that that Zinntex’s “thumbs up” emoji was not a sufficient basis to conclude, as a matter 
of law, that it had manifested its intent to be bound to Lightstone’s proposed repayment plan. Judge 
Ruchelsman expressed some doubts as to whether text messages and emojis can satisfy the statute of frauds, 
noting (correctly) that an “emoji may convey different meanings.” Id. at *2.

The court also found that, in this case, the record raised factual questions as to Zinntex’s intent in its use of 
the “thumbs up” emoji to respond to Lightstone’s text proposal. For example, the court found that “there 
are surely questions of fact whether the defendant intended to be bound by that emoji where only nine 
minutes beforehand the defendant categorically asserted he would not sign any document.” The court 
therefore found that “this case cannot be summarily decided on that basis.” Id.

Ultimately, that analysis was academic, because the court held that the parties’ April email exchange did 
constitute a binding contract and Zinntex had failed to deliver the contracted-for equipment. On that 
basis, the court found “the plaintiff is entitled to one million dollars.” Id. 

Don’t Thumb Your Nose at Thumbs Up
The court’s opinion reflects skepticism that an emoji (or any electronic similar communication) can bind 
a party in the same way that a formal signature—electronic or otherwise—on a legal document can. That 
shows in both the court’s statute of frauds analysis and its analysis of the meaning of the emoji itself. But 
it would be a mistake to assume that a text chain can never constitute a contract or that this opinion 
somehow insulates such negotiations from becoming binding.

As to the statute of frauds analysis, at least one commentator has taken issue with the court’s analysis. Eric 
Goldman, a professor at Santa Clara University School of Law, whose work the court cites in its opinion, 
argues that “the court is wrong about whether there is doubt that text messages and emojis can satisfy the 
statute of frauds. This is squarely governed by UETA/E-Sign, and the answer is they can.” Eric Goldman, 
A Million-Dollar Thumbs-Up Emoji? Lightstone v. Zinntex (Oct. 14, 2022). Professor Goldman’s article 
contains a list of 37 other U.S. court opinions regarding thumbs-up emojis, and further analysis on this 
subject. His article (like everything in his blog) is worth a look for readers interested in the topic. But it 
may be that Professor Goldman and the court in Lightstone do not so much disagree on the law, as simply 
take a different view of the facts.

As the Lightstone court notes, New York statutory law is clear that “an electronic signature shall have the 
same validity and effect as the use of a signature affixed by hand” and includes “an electronic … symbol … 
executed or adopted by a person with the intent to sign the record.” Lightstone Re LLC, 2022 WL 3757585 
at *2. It seems clear that, under the right circumstances, an emoji could serve as an electronic signature 
or otherwise bind a party under New York law. The question is whether the parties intended the emoji to 
serve that purpose in this case.
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Here, the court’s view of the intent manifested by the “thumbs up” may have been colored by a cer-
tain skepticism that a business person would use an emoji for a that purpose. In that sense, as practical 
matter, the emoji may be a bad candidate for signaling assent because courts may be likely to take that 
view when it comes time to enforce the purported agreement. But that does not mean that such a usage 
is impossible. Here, the court did not go into the details about the potential meanings of thumbs-up, but 
it is true that the emoji means different things to different people and in different contexts: It may signal 
agreement or approval, or it may be as simple as an acknowledgement of receipt. Some commentators 
have noted that it is useful (or, for some people, frustrating) precisely because of its vagueness: It can be 
used as a generally positive signal without further comment or commitment. But if the context is clear 
enough, courts should write off the emoji as a mark of contractual asset. It is just another signifier of 
intent to be analyzed like any other.

The law in this area is likely to get more complicated before it gets simpler. The Lightstone case shows 
that even a relatively simple emoji, with relatively straightforward meaning, can lead to a nuanced analy-
sis. And other emojis, not to mention other electronic media, like “gifs” and “memes” used to respond to 
electronic communications, will doubtless cause even more complicated questions of intent as they enter 
the contractual fray.

This article first appeared in the New York Law Journal on November 14, 2022. Stephen M. Kramarsky, a 
member of Dewey Pegno & Kramarsky, focuses on complex commercial and intellectual property litiga-
tion. Jack Millson is an associate at the firm.


