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Form of Settlement Agreement Weighs in Favor of 
Enforceability Even Absent Executed Document

Dewey Pegno & Kramarsky llp

A party can withhold his signature and remain unbound by a settlement agreement, even when his attorney 
A recent case from the Southern District of New York, In re Elysium Health-ChromaDex Litigation, No. 
17-cv-7394(LJL), 2022 WL 1156181 (S.D.N.Y. April 19, 2022), highlights the risks facing parties that 
seize opportunities to settle when there is heightened uncertainty in litigation—for example, when a 
decision on summary judgment is forthcoming. A party that prematurely settles a dispute will not be 
able to renege on an otherwise valid settlement even absent an executed document. Further, settlement 
agreements are simply contracts, and no matter the magnitude of a dispute nor the apparent sophistication 
of the parties, familiar principles of contract law will determine the enforceability of such agreements.

Background
Plaintiff ChromaDex is a nutraceutical company that manufactures and sells chemical compounds to 
wholesalers. Defendant Elysium Health was one of ChromaDex’s customers and used a compound from 
ChromaDex in its primary product, a dietary supplement.

In November 2016, ChromaDex notified Elysium that it would not renew their supply agreement, and, in 
March 2017, ChromaDex launched a competing dietary supplement. The broken commercial relationship 
spawned several lawsuits across different federal courts, including in the Central District of California 
(California action).

In September 2017, ChromaDex sued Elysium in the Southern District of New York (New York action), 
alleging claims for false advertising, unfair competition and deceptive practices. Elysium counterclaimed 
on the same bases.

While the New York action was ongoing, ChromaDex secured an award against Elysium for $1.1 million 
in the California action (exclusive of prejudgment interest).

Subsequently, both companies filed motions for summary judgment and Daubert motions in the New York 
action. Around the time of oral argument on those motions, the parties attempted to settle the dispute; 
while they agreed on a payment of $2.5 million from Elysium to ChromaDex to settle both the New York 
and California actions, the parties could not agree on whether the $2.5 million should be delivered in two 
equal installments or in one lump sum.
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The following month, a lawyer for ChromaDex, William Carter, called a lawyer for Elysium, Thomas 
Wilhelm, with a renewed settlement offer: (1) Elysium would pay $2.5 million in two separate 
installments to resolve the New York and California actions, including the issue of prejudgment interest; 
(2) the parties would file a stipulated judgment in the California action in the amount of $2.5 million 
and payment would be made in two installments; (3) interest would accrue on the second payment 
from the date of the settlement agreement but any accrued interest would be waived if Elysium made 
the second payment on a timely basis and, if Elysium failed to timely make the second payment, 
ChromaDex would be entitled to attorney fees incurred in collecting that payment; (4) the parties’ 
would not seek attorney fees or other costs arising from the California action and further refrain from 
filing any post-trial motions or appeals; and (5) both parties would agree to the mutual dismissal with 
prejudice of all claims pending in the New York action, with each party bearing their own attorney fees 
and costs.

In that call, Carter stated that if Elysium agreed to those terms, the parties would have a deal. Wilhelm 
responded that he understood and that he would get back to Carter as soon as possible.

The following day, Wilhelm emailed Carter and agreed to ChromaDex’s proposed settlement terms. 
However, he warned that Elysium would not accept any additional terms or conditions beyond their 
agreement regarding waivable interest on the second payment and collectability of attorney fees. The 
email also reiterated the settlement terms communicated by Carter on the phone, noting that the terms 
were the same as Elysium’s proposal the month before, which ChromaDex had rejected. In concluding 
the email, Wilhelm wrote, “I understand that now that we have an agreement you will get started on the 
documentation. Let me know if there are any other next steps.”

Later that day, Judge Lewis J. Liman of the Southern District of New York issued his opinion. The court 
dismissed ChromaDex’s complaint in full and sustained Elysium’s counterclaim in part. Further, the 
court largely granted Elysium’s various motions to exclude ChromaDex’s experts, while rejecting similar 
motions by ChromaDex against Elysium’s experts.

Wilhelm then emailed Carter, directing Carter to “hold off on drafting the documentation” because 
Elysium needed “to understand the decision and see how it impacts settlement.” Carter responded 
quickly that “the settlement structure and amount isn’t impacted.” Wilhelm disagreed and wrote that 
settlement discussions would continue after Elysium had reviewed the decision. Carter agreed to 
continue discussions after Wilhelm had reviewed the decision, but stated he was confused by Wilhelm’s 
statement in his initial email, “I understand that now that we have an agreement you will get started 
on the documentation.” Wilhelm sent the final response: “Obviously moving forward with settlement 
depended on agreeing on the documentation and from our conversation yesterday I understood you 
would be preparing.”
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Several days later, Carter sent an email to Wilhelm, noting that he had not heard from him since their 
last email exchange and that ChromaDex would begin drafting the filings to effectuate the settlement. 
Wilhelm replied the next day: “The parties clearly do not have an agreement as I told you last Thursday. 
We are still open to discussing new terms, including ones that reflect the changed circumstances in 
New York, but as of now, the cases are proceeding.” ChromaDex subsequently sought to enforce the 
settlement agreement with Elysium.

The Court’s Decision
The court agreed with ChromaDex that the parties had reached an enforceable settlement agreement. 
In doing so, the court applied the four-factor test set forth in Winston v. Mediafare Entertainment, 777 
F.2d 78 (2d Cir. 1985), to determine whether the parties had intended to be bound by a settlement 
agreement in the absence of a document executed by both sides. The four factors are: “(1) whether 
there has been an express reservation of the right not to be bound in the absence of a signed writing; (2) 
whether there has been partial performance of the contract; (3) whether all of the terms of the alleged 
contract have been agreed upon; and (4) whether the agreement at issue is the type of contract that 
is usually committed to writing.” In re Elysium Health-ChromaDex Litig., 2022 WL 1156181, at *5 
(quoting Ciaramella v. Reader’s Digest Ass’n, 131 F.3d 320, 323 (2d Cir. 1997)).

Noting that the first factor “is frequently the most important,” the court found that it weighed in favor 
of enforcing the settlement agreement; neither the call from Carter to Wilhelm conveying ChromaDex’s 
settlement proposal, nor Wilhelm’s email response purporting to accept the proposal, was conditional 
on any other term. Further, Wilhelm’s email stated “unambiguously” that “we have an agreement.” 
Significantly, the court found it of no import that Wilhelm’s email referenced the need to “get started on 
the documentation.” That statement merely indicated that documentation was necessary to effect what 
had already been agreed.

The court found that the second factor—whether there was partial performance—was neutral. Though 
ChromaDex had not performed any part of its obligations under the settlement agreement, no 
performance was necessary until the parties had prepared the filings to dismiss the case.

The third factor—whether the parties had agreed on all material terms—weighed in favor of 
enforcement. Significantly, the court rejected Elysium’s argument that there remained several open 
issues to be agreed upon, including provisions on confidentiality, enforcement, choice of venue, choice 
of law, and the applicable interest rate. The court first looked to the fact that, when Wilhelm emailed 
Carter accepting ChromaDex’s settlement proposal, Wilhelm stated that Elysium would not accept 
any additional conditions beyond those contained in ChromaDex’s proposal. In other words, Elysium 
would not have accepted ChromaDex’s refusal to consummate the offer on the basis that it needed a 
confidentiality agreement, choice of law provisions, or any other open term. The court also recognized
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that the open terms identified by Elysium did not require further discussion, including because the form 
of settlement was to be a stipulated judgment. For example, no agreement on confidentiality was needed 
because the stipulated judgment containing payment terms and notice of dismissal would be publicly 
filed, the Federal Rules of Civil Procedure set forth the rules governing enforcement of judgments, 
including the applicable law and proper venue, and interest rates for federal judgment are set by statute. 
Therefore, the parties had reached agreement on all material terms.

On the fourth and final factor—whether the agreement is of a type normally committed to writing—the 
court rejected Elysium’s argument that a settlement agreement for a large sum of money would typically 
be reduced to writing and that a large publicly traded company like ChromaDex would not have used 
email to settle the case. As an initial matter, the court noted that the settlement agreement was reduced 
to writing insofar as Wilhelm emailed to Carter a detailed list of the material terms of the agreement. 
Moreover, the court observed that there is no monetary threshold above which settlement agreements are 
required to be in the form of an executed document. It did not matter that ChromaDex was a publicly 
traded company—it, like Elysium, was bound by the settlement agreement once there was written 
acceptance of an oral offer to settle.

Conclusion
Practitioners are well aware that settlement is most feasible when both parties to the litigation face acute 
uncertainty and risk—often when a decision on an important motion is forthcoming. In re Elysium 
Health-ChromaDex Litigation highlights the risks that a party faces when seizing such opportunities to 
settle. It is also a reminder that enforceability of settlement agreements will turn on familiar principles 
of contract law and that the Winston test is simply a framework through which courts evaluate the 
enforceability of a contract without an executed document. Though Elysium is appealing the court’s 
decision, the Southern District of New York’s opinion affirms that there is no rigid monetary threshold 
over which settlement agreements must be in writing, that the relative size or sophistication of the 
parties should not affect the analysis of a settlement agreement’s enforceability, and that the form of 
settlement—here, a stipulated judgment—may affect the determination whether certain open terms are 
sufficient to weigh against enforceability.

This article first appeared in the New York Law Journal on July 8, 2022. Thomas E.L. Dewey is a partner at 
Dewey Pegno & Kramarsky. Edward Lee, an associate of the firm, assisted in the preparation of the article.


